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of in common form; the preſbytery appointed a meeting at 
Borrowſtounneſs; ond ordained the miniſter to execute an 
edictal citation from the pulpit, as uſe is, and to give inti- 
mation of ſaid meeting of preſbytery. Theſe forms were fol- 
lowed out; and all parties being in the field, the preſbytery re- 
Dec, a0 ceived the verdict of proper tradeſmen, gave judgment agreeable 
thereto; decerning thoſe liable in reparation to repair the church 
and church- yard dikes. 
Of this decree John Ritchie obtained ſuſpenſion. The late 
Lord Juſtice- Clerk appointed viſitors to go from Edinburgh to 
inſpect and report their opinion, They did ſo; and his Lord- 
Mar. 5. 1756. ſhip found the letters orderly proceeded. John Ritchie gave in 
Mar. 8. 1766-a repreſentation, The Lord Juſtice-Clerk, * having adviſed 
© with the Lords, refuſed the deſire of ſaid repreſentation.” 
Mar.11-1766 John Ritchie reclaimed ; and your Lordthips -refuſed the peti- 
tion, in ſo far as related to the reparations, and the ſums found 
neceſſary for executing the ſame: © But ordained the fame to 
© be ſeen and anſwered, as to this point, viz. Out of what funds, 
and by whom, the expences of the within- mentioned repairs 
<« are to be defrayed.” 
There was no party in the field to put in anſwers. The 
preſbytery of . Linlithgow had been ſerved with the ſuſpenſion, 
and ſummoned by John Ritchie, “to compear before our Lords 
«© of Council and Seſſion, to anſwer at the inſtance of the ſaid 
* complainer; and to bring with them their decree or ſentence.” 
It did occur, that as they were und officto, it was out of their 
ſphere to give in anſwers to the foreſaid petition ; but as none of 
5 the parties who were intereſted had hitherto entered their com- 
9 I pearance, the decree, as to the neceſſity and expence of repara- 
| Y tions, being ſupported by the preſbytery, they likewiſe, though 
very unwillingly, and contrary to their own opinion, but that 
the remainder of the cauſe might be determined, were obliged 
to ſtate to your Lordſhips what occurred on the above points. 
And your Lordſhips having conſidered the petition and anſwers, 
July 16.1766.of this date, © before adviling, allowed the heritors and inhabi- 
„ tants of the town of Borrowſtounneſs, as alſo the miniſter, 
« kirk- ſeſſion, 


* 
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« kirk-ſefſion, and aſſiſtants, of Borrowſtounneſs, ſeverally to 
« anſwer the petition.” In obedience whereto, the following 
anſwers are ſubmitted. 

As the petitioner has brought in, and greatly miſrepreſented 
proceedings in the proceſſes, at his inſtance, againſt the miniſter 
and aſſiſtants, and in the various queſtions which were debated 
and determined in the litigation betwixt him and the Duke of 
Hamilton, it will be proper to give a ſummary of theſe, for the 
thorough and perfect underſtanding of the cauſe. 4 

Borrowſtounneſs, in the middle of laſt century, was part of 
the pariſh of Kinneil. In the 1638, the inhabitants built a 
church within the town. In 1649, they obtained an act of par- 
liament, diſmembering from Kinneil, and erecting the town 
of Borrowſtounneſs into a pariſh by itſelf; with power to the 
kirk · ſeſſion, and the affiſtants to be nominate by common con- 
ſent of town and ſeſſion, yearly to ſtent the inhabitants, for 
making up a ſtock or capital that ſhould produce 800 merks for 
the miniſter's ſtipend. | | 

In the 1669, the Duke and Ducheſs of Hamilton obtained 
another act of parliament, ſuppreſſing the aforeſaid erection of 
the pariſh of Borrowſtounneſs, and reannexipg it to Kinneil ; 
but declaring the kirk of Borrowſtounneſs to be now, and in 
all rime coming, the only kick of the whole united pariſh : 
That faid 800 merks already mortified, and payable by the in- 
habitants of Borrowſtounneſs, together with the old {tipend of 
the pariſh of Kinneil, to be an ſufficient and competent main- 
tenance for the miniſter ſerving thereat : And ordaining * the 
« Duke and Ducheſs of Hamilton to provide a ſufficient 
« manſe and glebe, equivalent to the manſe and glebe of Kin- 
c neil; at leaſt ſuitable and agreeable to the laws of this 
&« land.“ | 

Long 8 and cuſtom had introduced new modes of e- 
lection of the aſſiſtants, but the adminiſtration of the funds un- 


der their management was uniform and always the ſame; ſo 
that, in later days, the aſſiſtants, who were annually elected, 
obſerving 'a conſtant train of management, juſtly thought they 

conſcientiouſly 
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. conſcientiouſly diſcharged their duty, when they followed the 
fame track, there being neither knowledge nor ſuſpicion of a 
different rule. | 
But in the 1756, the petitioner John Ritchie, and nineteen 
other perſons, moſtly members of the ſea- box ſociety, brought a 
declarator againſt the miniſter and aſſiſtants for the time, with 
ſundry concluſions ; particularly to have it declared, That the 
aſſiſtants ought to be choſen by the town's people and kirk- 
ſeſſion jointly. 240, That the funds already provided were ſuf- 
ficient for the 800 merks of ſtipend; and therefore the ſeſſion 
and aſſiſtants bad no power to impoſe any ſtent upon the inhabitants 
in time coming; and that theſe funds ought not to be burden- 
ed with the payment of the houſe- rent, in lien of a manſe to 
the miniſter ; nor with the ſchoolmaſter and bellman's falaries ; 
nor with the expence of repairing the kirk and kirk-yard dikes, 
3tio, That the purchaſe-money of certain feats and lofts fold, 
and the rents of the remaining ſeats in the.church, made part of 
the aggregate fund for payment of the miniſter's ſtipend, and 
ought to be applied for that uſe only; with a variety of other 
concluſions, | 
The defenders in this proceſs, being adviſed that they were 
not the proper parties in the above queſtions, which related to 
the reparation of the fabric of the church, the miniſter's houſe- 
rent, ſchoolmaſter and bellman's ſalaries ; they therefore brought 
a counter- proceſs of declarator, againſt the Duke of Hamilton, 
and the other heritors of the pariſh, and againſt the petitioner, 
and his brethren of the ſea-box, for having it aſcertained, 7 
whom, and out of what funds, the above particulars were to be 
paid. Theſe proceſſes were conjoined. It will be unneceſſaty 
to ſet forth the various interiocutors ; it will be ſufficient ſhort- 
ly to inform, that your Lordſhips aſcertained, 19m, The form 
and manner of electing the annual atliſtants or repreſentatives 
of the town; 2do, That the inhabitants could not be ſtented for 
any further ſum than what the funds already provided and ap- 
propriated for the miniſter's ſtipend were deficient for making 
good'the 800 merks; 3770, That certain funds already. provi- 
ded were applicable for making good to the miniſter his ſtipend 
of 800 merks. Theſe points exhauſted the petitioner's decla- 
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rator againſt the aſſiſtants. They gwe in a fuir account of the 
funds under their adminiſtration; and being annually appointed, 
made no other defence than practice, and the train in which they 
found theſe matters; and they ſubmitted to the judgment of the 
Lord Ordinary, without giving your Lordſhips the trouble of a 
review. | 

In the counter declarator, in which the reſpondents took no 
part, there was a keen litigation betwixt his Grace the Duke of 
Hamilton and the petitioner John Ritchie, with reſpect to the 


houſe-rent, ſchoolmaſter and bellman's ſalaries, and reparationFeb.r1.1752, 


of kirk and kirk-yard dikes. The Lord Ordinary, of this date, 
« found Duke Hamilton, and the other heritors of the pariſh 
« of Kinneil, liable in payment of the following articles, former- 
e ly in uſe to have been paid out of the funds appropriated for 
« payment of the miniſter's ſtipend, v/z. the houſe-rent pay- 
« able to the miniſter for want of a manſe, the ſchoolmaſter 
« and bellman's ſalaries, and the expence of repairing the kirk and 
« firþ-yard dikes; and decerned againſt them for payment there- 
ceof in all time coming; the Lord Ordinary having conſidered 
the firſt as a burden on Duke Hamilton by ſaid act of parlia- 
ment 1669, and the other articles burdens on the landward pa- 
riſh, according to their valuations. 

Duke Hamilton reclaimed to the Lords, and John Ritchie, the 
now petitioner, made anſwers; and on adviſing thereof, as the 
only point determined by the court was, Out of what funds the 


reparation of the kirk was to be made, the interlocutor deſerves Nov. 13. 1962 


your Lordſhips moſt particular attention. Of this date, the 
Lords ** find, That the rents of the lands of Muirhouſe, the 
« annualrents of the bonds, and the rents of the ſeats in the 
« church of Borrowſtounneſs ſpecially appropriated for pay- 
© ment of the miniſter's ſtipend of 800 merks, muſt, in the firſt 
« place, be applied for that purpoſe ; but find, hat theſe funds, 
after payment of the ſaid flipend, as alſo the rents of the ſeats not 
© fo appropriated, muſt be applied for payment of the repairs of that 
« part of tie church poſſeſſed by the inhabitants of Berrowſtcunneſs.” 
And it was remitted to the Ordinary to hear parties on the other 


points above mentioned. The above interlocutor therefore was 
B both 


* 
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both in the competition betwixt the landward heritors and inha- 
bitants, in the declarator railcd againit them for that ſrecial pur- 
poſe, and is articulate as to the fund for the reparation of the 
kirk. 

Richie, in his turn, reclaimed againſt the above interlocutnr ; 
Duke Hamilton, as landward heritor, made anſwer ; and Rit- 
chie a reply; and the Lords, of this date, “ find, That the rents 
« of the lands of Muirhouſe, the annualrents of the bonds, and 
<« rents of the ſeats in the church of Borrowſtounneſs ſpecially 
« appropriated for payment of the miniiter's ſtipend of Boo 
« mei ks Scots, muſt, in the firit place, be applied for that pur- 
« poſe: but find, That theſe funds, after payment of the ſaid 
** ttipend, as alſo the rents of the ſeats not ſo appropriated, muſt 
« be applied for payment of the repairs of that part of the 
« church poſſeſſed by the inhabitants of Borrowſtounneſs; without 
« prejudice nevertheleſs to the petitioners to inſiſt for payment e 
any debts that may be due to them by the afſiſtants out of the ſur- 
Flas of the ſaid funds, after payment ot the faid ſtipend only, 
« and relerving all defences competent againſt ſuch debts ; and 
©. with this variation, adhere to their former interlocutor, and 
« refufe the deſire of the petition : And further find, That 
« none of the funds under the adminiſtration of the aſſiſtants 
« can be applied by them for repairing the kirk-yard dikes of 
« Borrowſtounneſs, or payment of the manſe-rent, ſchoolma- 
« ſter or bellman's falaries ; and remit to the Lord Ordinary to 
proceed accordingly.” 

Here your Lordſhips will obſerve, that there are two conſecu- 
tive interlocutors aſcertaining the fund, and the preference for 
the reparation of the church, At this time, it was neither plead- 
ed nor alledged, that there was any other purpoſe for ſtenting 
the inhabitants than theſe two, vi. for the ſtipend, and for re- 
paration. It is true, that Ritchie, and the ſea- box ſociety, al- 
jedged, and inſiſted in the papers laſt given in by them, that 
there was an old debt due to the ſea- box, by bond granted to 


them by the miniſter and aſſiſtants, dated the 615 of January 


1657, and printed a copy thereof at the end of his replies; and 
inſiſſed, 
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inſiſted, that the ſea- box were preferable creditors upon the 
funds in diſpute, and were intitled to payment out of any ſur- 
lus funds after payment of the miniſter's ſtipend. But your 
Lordſhips would not alter the order in which the reparation of 
the kirk was ranked; and as Ritchie had produced no legal e- 
vidence of the debt, which too from its antiquity was liable t5 
exceptions, your Lordthips were ſatisfied with reſerving the 
claim of the ſea box, and all defences competent thereagainſt. 
It was neceſſary to make this obſervation, that the reſervation in 
the interlocutor might be underſtood ; and becauſe Ritchie has 
endeavoured to make theſe words in the reſervation, any debts, 
apply to the expence of proceſs awarded to him; although theſe 
expences were not aſcertained by your Lordſhips till the 4th of 
Auguſt 1764, above a year and fix months poſterior to, and af- 
ter the above reſervation. But to proceed in the narrative : 
Duke Hamilton reclaimed againſt the laſt part of the above 
interlocutor; and John Ritchie having conſented, “That the 
« keeping of the dikes, of the lower church-yard of Borrow- 
e ſtounneſs in repair is a burden on the funds under the admi— 


e niſtration of the aſſiſtants,” your Lordſhips found according-Fcb.11.1763, 


ly; and refuſed as to other points, and adhered. In this man- 
ner is the fund for the reparation of the kirk and lower kitk- 
yard dikes aſcertained by conſecutive interlocutors, and conſent 
of Ritchie the petitioner. | Eh | 

Theſe points being ſettled, Ritchie inſiſted before the Lord 
Ordinary for a more ſpecial aſcertainment of the funds; and 
more particularly, That the miniſter's g/ebe, which he falſely a- 
verred to have been furniſhed by the town, ought to make part 
of the funds under the adminiſtration of the aſſiſtants. 240, That 
as he had prevailed in ſo many of the points above mentioned, 
the defenders ought to be found perſonally liable for his expen- 


ces. The Lord Ordinary found, “ That the miniſter's glebeDec. g. 1763. 


did not fall under their adminiſtration ; and that the purſuers 
te are intitled to have the expences they have laid out in this 


« procels refunded to them out of the ſurplus of the foreſaid 
5 | funds, 


Vn Tu 
funds, after payment of the ſtipend, and other debts charged 
© thereon; and decerns and declares accordingly.” 
Ritchie reclaimed, 1-29, To have the miniſter's glebe made 
part of the funds; 24, To have the defenders found liable per- 
ſonally in the expences. . | 
The aſſiſtants, as your Lordſhips will have obſerved, have hi- 
therto been very quiet, and not immixed themſelves in the liti- 
gations with Ritchie and the landward heritors. The Lord Or- 
dinary fixed the mode of their election, and the meaſure of their 
duty; and they ſubmitted without complaint, But when they 
obſerved the above interlocutor, they thought it incumbent on 
them to ſubmit to your Lordſhips conſideration, whether the 
funds ought to be loaded with expences ; they therefore reclaim- 
ed againſt ſo much of the above interlocutor as found Ritchie 
intitled to expences out of the funds in queſtion. Your Lord- 
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Aug. 4-1764.{hips, of this date, having adviſed both petitions, with anſwers, 


refuſed the deſire thereof, and adhered to the Lord Ordinary's 
interlocutor. | 
Ritchie then applied, by petition, craving intereſt of the ſum 
in the account found due; and the aſſiſtants gave in a petition, 
as the days of reclaiming were current till the 12th'of Novem- 
ber 1764, to ſuperſede extracting the decreet till that time, 


Aug-11.1764But your Lordſhips, of this date, refuſed both petitions. 


From this account of the various proceedings in the two pro- 
ceſſes above mentioned, your Lordſhips will perceive nothing 
Improper, and nothing litigious, on the part of the reſpondents, 
The management-and application of the funds had been conti- 
nued by the aſſiſtants, then defenders, in the the ſame track kept 
by their predeceſſors in office for a century before; and, on 
that account, did not think themſelves intitled to give way to in- 
novations, without a judgment of your Lordſhips for their war- 
rant, If they have erred, they are ſorry for it, as a large 
debt is brought on the funds under the adminiſtration of their 
ſucceſſors, to a greater extent than any benefit which the 
petitioner boaſts of having obtained 'for the funds. And they 


are humbly confident, that their conduct will not appear to your 
Lordſhips 
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Lordſhips to have been emulous or perſonal to John Ritchie, as 
he more than once inſinuates in his petition ; but to have pro- 
ceeded from a ſenſe of duty to the truſt to which they were e- 
jected and employed. Your Lordſhips will determine the pre- 
ſent queſtion upon its own merits; but the above ſummary. be- 
came neceſſary, to wipe off ſundry improper inſinuations thrown 
out in the petition. 1 

The petitioner, not chuſing to drap his former practice, of 
alledging boldly, has too alledged, in the preſent queſtion, a 
coiluſion bet w xt the aſſiſtants, the miniſter, and preſbytery, 
that they have reſolved to diſappoint him of payment out of the 
ſurplus funis, and have reſorted to the old cry, The church it in 
danger; and on this handle, the aſfiſtants applied to the preſpy- 
tery; and thereafter, w:7hout fo much as ſlating your Lordſbi ps 
interlocutors, or the ſteps of proceſs, allowed themſelves to be de- 
cerned in a co ſiderable ſum. All this is without any founda- 
tion, and clearly diſproved, firſt, by the interlocutors of yur 
Lordſhips, and then by written evidence of record, which the 
petitioner had in his hand, and has argued upon before the Lor 
Ordinary, and appeals to it in the petition itſelf, | 

That the church of Borrowſtounneſs needs reparation, cannot 
admit of a doubt: pro veritate habetur, by the verdict of the tradeſ- 
men on oath ; by the written report cf the viſitors appointed by the 
Lord Ordinary, verified and adhered to by them in your Lord- 
ſhips preſence ; and, laſtly, by your Lordſhips conſecutive inter- 
locutors. That the miniſter alone applied for a viſitation, ap- 
pears from his petition. That the preſbytery were properly in- 


formed of your Lordſhips interlocutors, and the ſteps of proceſs, . 
ought not to have been denied; for, in their ſentence or decree, . 
after a general finding of the ſums neceſſary for the reparation, they 

proceed, in the uſual form and practice, to allocate the ſeveral : 


proportions upon thoſe liable in payment; and that was done in 
the preſent caſe, upon the following narrative: Whereas the 


«. kirk-ſefſion of Borrowſtounneſs, with thefr aſſiſtants, have 


« conſtantly been in uſe to repair and, keep up that part of the 
church that is occupied by the inhabitants of Borrowſtounnels, 
| 237 220 1 
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% with the dikes and gates of the lower church-yard ; and have 
% lately been found liable to that burden by the court of ſeſſion.” 
They were therefore well and ripely adviſed with ſaid ſteps and 
interlocutors; and have made the ſame the foundation of the be- 
caufe of their decree. 

A difficulty indeed has been ſtarted, as to the powers of preſ- 
bytery to ſtent for the reparation of a church, either ſuch funds 
as in the preſent caſe your Lordſhips have aſcertained, or to de- 
cern the annual managers thereof in payment. This may be 
extended equally well to all royal boroughs, either entire pa- 
riſhes, or parts of pariſhes, having a landward or country pariſh; 
and to ſome other caſes, But it is humbly apprehended, that the 
law having veſted a juriſdiction in the firſt inſtance in a preſby- 
tery, for the ſole purpoſe of reparation of churches.; ea quoque 
conceſſa efſe videntur, fine quibus juriſdictio explicari non poteſt. 

The act of parliament 1572 lays down no mode of ſtenting, 
nor points out any fund -from which the ſtent is to be made ef- 
fectual. It is only enacted, That the pariſhioners ſhall be com- 
pelled to pay the taxation. It is not defined that this taxation 
was to be made by eſtimation of the eſtate and effects within the 
pariſh, or by the old extent, the general rule for taxations of 
another kind, although the act of ſecret council 1563 bears, the 
reparation of kirks thall be © effeiring to the ſubſtance of the 
te pariſhioners.” Nor is it very clear when the valued rent 
came to be the rule, though now ſettled to be law by uniform 
practice, ariſing originally perhaps from the equality and arith- 
metical juſtice of the rule. But in the queſtion of power and 
delegated juriſdiction to the eccleſiaſtical court to repair churches, 
the rule by the valued rent was not then known, and is not to be 
found in the letter of the law : and yet, on the ſound principle 
of law above mentioned, the eccleſiaſtical court have even ſettled 
the valuation to be the rule; and, by common conſent, it is 
paſſed into a law. 

Now, where there is the ſame reaſon, there muſt be the fame 
power to explicate juriſdiction. In a royal borough there is 
neither valuation of town or territory ; yet, where uſage has e- 

ſtabliſhed 
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ſtabliſhed a modus,  preſbyteries take that modus as the rule 5 "and 
every time where ſuch cates occur, do ſtent the royal borough 
accordingly; and, in the ſame decree, they do follow a different 
rule, and (tent the landward pariſh according to their valuations. 
In the preſent cafe, the ſame plan muſt be followed out. The 
Duke of Hamilton, and the landwagd heritors of Kinneil, will 
go by the valuation. Immemorial uſe muſt rule the town of 
Borrowſtounneſs. It was the foundation of your Lordſhips 
judgment, in relieving the heritors of Kinneil; and, of conſe- 
quence, upon that authority, it muſt be adopted by the preſby- 
tery, as the modus there eſtabliſhed to explicate their jurifdiction ; 
as alſo it would have been approved of by your Lordſhips, if 
the court of ſeſſion could have carried matters further, and had 
been to proportion the ſtent in the firſt inſtance, as the preſby- 
tery have now done. 8 | 
The reſpondents have endeavoured to eſtablith, and they hope 
with ſucceſs, that the preſbytery having proceeded in the regu- 
lar and common form in proportioning part of the total ſtent up- 
on the town of Borrowſtounneſs, according to the ancient and 
the modern cuſtom which took place in that town, and ſo found 
and declared by your Lordſhips, and even acknowledged by 
Ritchie the petitioner, with reſpect to the dikes of the lower 
church- yard, that ſuch procedure was regular and lawful. 
They have endeavoured, in the ſecond place, and hope to 
your Lordſhips ſatisfaction, to ſhow, that, in the former pro- 
ceſſes, the capital point litigated between Duke Hamilton and 
the petitioner, was, Out of ubat fund the hirk of Borrowſlounneſs 
ſhould be repaired ; and that your Lordſhips took that matter on- 
ly under your conſideration; and, by two conſecutive interlocu- 
tors, did find, That ſaid church, after payment of the ſtipend, 
was to be repaired out of the funds under adminiſtration of 
the aſſiſtants ; and that ranking is now final by an extracted de- 
cree. EET 
The petitioner, notwithſtanding, inſiſts for a preference, up- 
on two grounds: Firſt, That he is prior tempore, having a de- 
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cree of your Lordſhips for the expences prior to any finding 


in favour of the reparation of the church, or the ranking there- 
of, next to the payment of ſtipend; and therefore that he is 
pstior jure. But your Lordſhips will have obſerved, that this is 


but a poor conceit, and an anachromſm with reſpect to the dates 


of interlocutors. The congeit is, That the reſervation in faid 
interlocutor 28th January 1763, of any debts that may be due to 
the ſea-box by the aſſiſtants out of the furplus funds, dees not apply to 
the allegations: and pleadings of parties ; that the ſea-box were 
creditors to the aſſiſtants, by bond, of date the 6th of January 
1657; which not being inſtantly inſtructed, and liable too to ob- 
jections, was, notwithſtanding, reſerved by your Lordſhips to the 
ſea-box as a claim, as alſo the defences competent againſt it. 
But the petitioner will have it, by his ſpirit of divination, to ap- 
ply to a caſe which did not occur for eighteen months after ſaid 
interlocutor, viz. till the 4th of Auguſt 1764, when your 
Lordſhips found the petitioner intitled to his expences. Beſides, 
if there was not this palpable abſurdity in the petitioner's plea 
on this head, is it not indecent to fuppoſe, that your Lordſhips 
would have given decree for expences, or for any liquid debt, 
and yet, in gremio of ſuch decree, referved all defences com- 
petent againſt ſuch debts, as is done in ſaid interlocutor 28th Ja- 
nuary 1763? = 

The ſecond ground upon which the petitioner puts his prefer- 
ence is, That if your Lordſhips ſhall give full effe& to your 
former interlocutors and extracted decree, it will be long before 
he ſhall be able to recover payment. This may be the caſe, 
and will always hold where a ſmall fund is overcharged with a 
load of debt: Sed incommodum non ſoluit argumentum. He will 
be paid at laſt; and, in the mean time, your Lordſhips will 
thick it much fitter that his payment ſhould be delayed, than 
that all goſpel-ordinances ſhould be ſuſpended fine die in this nu- 


merous pariſh and thriving community. 


He indeed ſuggeſts an expedient, That the ſums found neceſ- 
fary for reparations ſhall be raiſed by a capitation-tax*upon the 
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inhabitants of the town. But your Lordſhips, in the firſt place, 


will obſerve how unjuſt and unequal ſuch a tax would be, 


and how impracticable either in the ſtenting or in the collect- 


ing of it. LF 5\ Ty On 
It would be moſt unjuſt to oblige thoſe who preſently pay 
rents for their ſeats in the church, for the ſole purpoſe of: paying 


the ſtipend, and upholding the fabrick, for which theſe rents 
were originally deſtined, to be at a further expence, without 


their conſent, when the funds ſo deſtined are ſufficient for the 
purpoſes of reparation, Are theſe to be pocketed: by third par- 
ties, before the deſtined uſe is abſolutely completed? The peti- 


tioner's motion appears to be abſurd : Becauſe they have agreed 


to pay a certain rent for their ſeats, that on this medium only 
are they to be loaded with an additional grievous tax in his fa- 


vour; and. that in conſequence of certain tranſactions which 


happened before they were inhabitants of the town, and in 


| which certainly they had no concern, or perhaps ever heard 


of, 


In the next place, Such taxation would be impracticable, from 


its being next to an impoſſibility to aſcertain the ſubſtance of 
each inhabitant, to impoſe it with equality, or to collect it from 


ſuch a number, in ſo many various ſtates and ſituations; ſuch as 


colliers, ſalters, ſailors, widows and orphans, &c. | 


In the third place, The reſpondents do, with great ſubmiſſion, 
apprehend, that it is a fundamental principle of the Britiſh con- 
ſtttution, That no tax can be laid on the ſubject without their 


\ conſent, or by act of parliament, which preſumes conſent from 


every ſubject, being there repreſented. It is well known how 


high that principle has been carried in a late very great and im- 
portant queſtion. But the reſpondents do not chuſe to go out of 


the cauſe. It was: upon that principle the petitioner pleaded a- 
gainit the abuſes committed by the aſſiſtants in ſtenting the in- 


habitants for more money than. what was ſufficient to make up 


the ſtipend of 800 merks ; though the whole of the ſtent, for 
twenty years preceding the 1756, amounted to the ſmall ſum 


of 


of L.:45.: 6:8, Sterling. It was on that principle that, in the 

C1 1.4.5. . Lordſhips found the afffſtants ſtenting, 
6 4 „ by authotity of act of parliament, had power to ſtent alle. 
na AA arty to ſucbh extent as may make up the deficiency, ſi as the annual 
446 & proceeds of the flock may yield the 800 merks of ſtipend. Can the 
l Af | petitioner therefore flatter himſelf that your Lordſhips will ad- 
opt a. different 3 in this cauſe, from what is the governing 
rule in our conſtitution, and did govern the formet᷑ cauſe? or that 
your Lordſhips will now give parliamentary powers to the aſſiſt- 
ants? or appoint ſtent-maſters and collectors for this particular 
purpoſe ? ; 

The reſpondents ſhall only further ſay, that there are inſtan- 
ces of ſtents being impoſed in royal boroughs, by calling a head 
court of the whole inhabitants, and obtaining their conſent, 
But even in ſuch caſe, and before the revolution, on the 1 4th 
February 1672, Forbes, it was held by the whole Lords, that 
off 4 0 flent can be impoſed without authority of parliament, without va- 
1 4 Tious precautions and ſolemnities. Aud the reſpondents cahnot 

imagine the petitioner does ſei ioully. think this principle is 

Ny 2: Deed weaker now than in the 1672. Put, in the caſe of Bortow- 
9 ſtounneſs, they are not a body- corporate; ſo they can have no 
44, oe head court, no convener, no common conſent in a colle ive 
IF body; each muſt act by himſelf ſeparately, and as an indivi- 
dual. . | 52 | \ ox 

pon the whole, the reſpondents humbly hope your Lords 

ſhips. will find, That as the fund out. of which the reparations 

muſt be made; is alteady fixed and determined in the compe- 

tition in the former proceſſes ; ſo the perſons by whom the repara- 

tions are to be paid, are the aſſiſtants out of the ſurplus funds, 

as they annually ſhall ariſe and fall due; and that in no ſhape 

ſaid fund can 4 raiſed by aſſeſſment, and paid by the inhabi- 

tants of the town. Ee N . 


In reſpect whereof, &c | a | 5 
Us 5 5 Jer tc, DAV. DALRYMPLE.- 
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